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Development requires the removal of major sources of unfreedom: poverty as well as tyranny,
poor economc opponunities as well as systematic social deprivation, neglect of plblic
facilities as well as intolerance or overactivity of repressive states. Pasmirecedented
increases in overall opulence, the contemporary world denies elementary freedoms tp vast
numbersperhaps even the majority of peopfe.
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8 SeeAmartya SenDPevelopment as FreedomOxford University Press 1999) Introductianp 34

* Thecapability approach is primarily concerned with correcting this focus on means rather than on the opportunity to falfitl ¢mels
substantive freedom to achieve those reasoned end seésisttnoilinesg xfamp| e,
or is handicapped by some serious physical disability, then the person need not necessarily be seen as being veryauthataged,
ground that her income is high. She certainly has more of one of the means of liviffigewallarge income), but she faces difficulty in
translating that into good living (that is living in a way that she has reason to celebrate) because of the advelrsitgssanfdiphysical
handicap. We have to look instead at the extent to whicleaheactually achieve, if she so chooses, a state of good health and welln:ss,
and being fit enough to do what she has reason to \@agAmartya Seffhe Idea of Justice (Harvard Univ. Press 2009) at p 234

2 Adriana Conconi and Mariana ViollaRpverty, Inequality and Development: a Discussion from the Capability Approach

Framework, https://www.bbvaopenmind.com/en/articles/poverigqualityanddevelopmen&-discussiodrom-the-capability
approacks-framework/
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xdbOB| OB, Ovs | @/mU AN j%4i b, @ Uy (Rellbeing) O %4Rsi @RI pa O i
RvaypOy AIE deANh ONU Rab ORpu g<R B¢ ¥ ba O 34 yiOUES Ri: AgiDd
Paodiy R¢ %idgud R ONy PON } ORpsi RRBPa O JR¢ % ORAIN @ ANE
ANNa O | @I 8110 @Rpui y PORNI y RI] **

TH P RO O Rab+Agidd @y PO O xi vag Oo By vad 1101 B¢ Ay
Rigpayy ANNQ; y PORNI ) @ ORAI ¢ud O Oay ARGy RV4b%i U0 YUN b3
ABRNONE O)8 Ri{ N Rz } Rk U| PRIDINQE TexjOh RYR¢ %ubdh} OOA ARxpCARNN
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“peter Townsend, while defining characteristic of Dpffciengytiey ,
conditions of lif@ that is, the diets, amenities, standards and services which allow them to play the rolésateaini¢he relationships
follow the customary behaviour which is expected dHe them b
International Analysis of Poverty (New York, 1993) p. 36

2 UNDP, The Dalits of Nepal and a New Constitution, (Kathmandu Sept 2008) at p 2
2 xpi RN G Bapsi B ON byl PO JU| CRAI & OGF 1O T 68 POy ¢ i8A]

24 adriana Conconi and Mariana Viollaz, supra note 20
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_c__( N0 pOr % _-ded @ N0 ORps POBANA 3% _-cga @ OPUORR
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Agdad-a TH Ui A ON|QRiE| TINT @ N O AGDIbOBel § %0 y11kn _-b$
TREeA] y¥l Ox CRE| TUI % A cb-e$ @ i@ ¥y TTUI % AGPd bg-a$
TR eA] »® xp diPAE R] jxITUI B¢ yex POFyx Od y ONO Rimb PAY4AYO) TN
OGA @®ps T O RU|TE 3 W] xg® PRna_a_ % ONU Rab Ti Of NU| A xi 3
z D)y [ Bxji } QU Ag) il | @ xbU| POAG RIo ON y PONI jU)| OExRAD Al e
i BN 1 Bxji } QD Age¥si A+Abp y KBya KU byUye Uy ONO Ryb & i
(HDI) _-dgf A ONlypPONI jU) z BB Ol } ONU R¥uyb¥%i R H (HDI) _ - ¢ b h
RN z W] TAU N yRpy@ xd 1| bAY) B¢ Ofvei O@uU|y PONI j%i ¢ JEUUY|
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bg @ W0 %U}gup AR ORps TR0 R¢ % z 1 %6+ b)ORY: @ UR % R T Uy
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% UNDP, Nepal Human Development Report 2014 at p p 138L7
% The Report states: The IHDI is equal to the HDI if there is no inequality among people, but is less nitimeequality is present.

The diference between the HDI and IHDI, expressed as a percentage, measures the loss in potential human developneepiatitye to 'n
Nepal experiences a 25% loss in HDI due to inequality. See UNDP, Nepal Human Developpoen2620 at p 149
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47 | Ozs PU; bEOR


http://www.ncdhr.org.in/wp-content/uploads/2018/12/648455134Global-report-single-page-format.pdf
http://www.ncdhr.org.in/wp-content/uploads/2018/12/648455134Global-report-single-page-format.pdf

ca Wi pOFxU|ORiNes RY OF AApAG@HUOA O 9N pRDING Ok k RQU gGvi
HzO @ pRpIREs OO Oyexi ) alupON 3+ RG RN 1+ PO} @ PREFAT 1+ byOyRYs
exjx ¥y Gy R i ARGy xi RVxU)| ¥abdh RENOAXGD |1 D T30F RAGA Do |

c b TWI pOFx¥%i RUY y OH Uy pGIBN ANXGR o%4 gxUH 3¢ O RIVAN @ R) i
ARRUXPEIDIRE,) O Oexi ) @ xpU| T x ANx¢ iAps xj8 1+ UT x @z Yapydu RIYxQy
Az NPz UFx¥s ReA] p@pRes QUG @ Opexi jR¢ % ARGy OF y D¥a@ay RUY
gx OHT ;| R Lig@R R#& RN PCANp xb O] xOy R] ixbyjUROPa) PG NQUg
AR 3 TH WNiDR¢ U] pRIDINPO, OO0 Ayay Agysi Ul 9N p&IDINU| 08920 Uidul 68
@y OA)OJ OO0 Koz UFA NQUg AN jU| Agyay RIS z e iUN @ Piyysei OUT jNAD x
| T Rip @ &xbpQd PRk gcxvi ¢Qel @ i OyUy a3 A A] ¢Qd d ¥B
O OO NQUUy AORA) ok+ OREINY4+ ORBFOK:+ ORP AT % RIRDI xA 0 @) &i RY I
ATl (+d % s+ x RIDPY T KURY: RO @b Aji k AUATOU ) |y e & ~
ANfP ) O) RALPNRAI O AT BPORNAOH % POUIG @ PROFAI )OO ¥ P Gy e 1| 3y
2Dy 260 )00 POy AUNOANR g AB: A*] xd bw¥%g OR g% b
P&D I OR bA ON A] TWI pOxU) Aji + Y+ DOx Pyl @ U1 i
z )y RG + UORd @ bRl @ AGYi ¥igU) PRIDINU| BBAI  Adysi
IR eA] b&DRes TH JONIO NexdvigR¢ ONiei RIOY ORAU ReA] T1 Of 1 TH JONU|
P00 AN j3z ARNY @ OU#U| y QUGN A@ys z TUx z ey D Ti0 ARxe iAps
gl AxUp | yrPOgxA Al xA]l #bip O1 RAXIREGM @a |
Ui %1 ) R0 e x iz pd 00l j)OU% POAS %it NIONR] POl jOUY4
POAUIYARYUI Oy ONAA Y | g x+ a| 8§ dx+ KY RBY B+ Apg AlGAM &.+| UR
Uy HUd¥AT® RWRUDTHI%iORPY BDp By 0O g pAYRU Dz &G4 U |
N U R ;)xxbU|RUA TR @) 8 Od E @8I B3l k8% Ogx @ Opexi jOy
z D@ + pOAGT TH T 0G o} E) bOG GG WOk ANNG exb¥si AAQ) Hi 631 j+
POI } + b REUBIA BPORY expx AH ) OdxR¢ Uyl AR j%6 TR, AR
T 1 xGA) O Tyo ARny TOUNU) @z Yady Ge Pt TR €A]

cc t NHNEPRDIN ¥Mgays bOx+o¥ CH j3 UpAOS OeN| i H JOR RN OH F1 xi
Cri 1, CH O d A@¥%i pOA i@y 1 H JOR (Inter-generational CompactBi |  bPwRUD) K
WOk % Ul U0y U N pRDIN bji w PRIDIN @Rpsi | Bx @ TH JONG) y iOgxA
NQUg AN JU| OE MWW E YA T B o 3%y¥ 7 | R 3 ARbzdg T i #UANU HUP A& x| @A
OF Ui j N@iix{ ¥ i By mHO@IAOBogU) x Ry @M POEI | B %i
y P O0g x REACKODNENNZeA] &xPRIIRUAT=4i AT ) ROPAT B x 6RydiD ) N %i
z Uiza0) ORI OAXYRRy RUP# z OF%ul ) Bl pRIDIREA gxjéx)0p ON RIAT i

B NFxRipP Nl Oy U% pPyROD; N THI ) ORy ]
48 | O PU; bEOR



HO@I %i byl B bpiil ¢O@xpandityiutuie)2di OODRURWA,; @ Al o

g<)6x) A@NFz OFk% TR eA]  xbibe OF) exyxOif x4 EfAiU| AA constitution states or

ought to state not rules for tpassing hour, but principles for an expanding futufé. ONpi

vig ON ONRx & TReA] p&DIss gxicx3 bel Oy xb¥%i RIVxUH # 34N

OGRi 1 O Pi RIYxUH FAxXN A@r%i Bi @ AxRBA4l j5ai ONbyx 94 Ri*® OO | POO ¥igR ¢

Utbd n consi der i n guenubtinever fprge, that it i®anconstitutior we,are

expounding *® O e B P&DIN UH F1 xA xA%i UFA GeN|TH JUR Ri] &xbB| xb¥%i

g<)6x) AQly xi a} E) UAxd @ Addel TH JOR Ri ONgyT ik U QNes pgol bA

@ ARN Ol ) ORGINFRLY Y 1)} i ORI PO Uy R AGNOAXDS |expxOa i x Oy P x U

i Er Ai i ONyp | Ry Fi pPeOXOR€] OF N éex? iy @reU
cd yd @k pOAE @y 00 pRIDINU)| RaNEL OAFE P&RIDIN UR k y DY4@R¢ ¥4 ON

AN Al y YR % O N @ YuxmxResi 020 <O ) OO0 p@DINU| xi

POA 1) AV IR } OOA% 1RPG O}l @ }1 i ORI Ox POAUY

Eigny} &] Of QN p@DINU| ON exbRARX, iAps Al xPU| OfUY y DYadRe i Ui

z Tl %+ PORY: O byl % yiDYyD @ Ry @ PO PGDd yByyR¢ OGN

gR o¥%y ANh Uil jRs% Uy 10N @ RiDY UpN yRO@ Al exdy DYy@R¢ Vi

TAUN A@NF QA XD | p&IDINZA Opexi ) A]
Ce yDYuR¢ z Q YaxgOxN REENn RNU)|  YapxgOxN ANXb@a@yay pOSNSxRE i @

RIOY 1 YaxQURG N ¥ pOeUx)0%: y AB)Y Agd OAk yDYydR¢ ¥4 ¥ag Al x

Uy Oi POxPGO %y xxOy P UR% T N3%y x%i  N%y @)y 80k 1)

xb¥%i YDl ) RG®Puiext I AAp x O=N] 1@ OF AglUi b

VN8R4 RabbAR @ RUYI 1 z 1 %+ PIORY: @ byl % yyadl) TAURE

yT D% @%i ¢ OO0 bARKEXY|ly DY@ P+ N W3+ PgUIRYA@yH ORDYay

¢ NP O\ 8x PR y DY@t } OAOy AN Oy Al Ni%si b )@ AJAZAT § alupa O j34

Rrgb Ag) Nk Uil PN AE)} NERw R% } O<iA RN bPCN| Agg QUyaysi Rivab

ANBNNG z DD 200y ON ypyyds baal PEIN @ TxiA ANxPRAN| Uy jOd
i} Nz 8 vax€y GexU| Gy ¢ BNENNy U Hidg UFk3ul | ONxAxi]  xPRODIT xOy
payA)| byadedy, 00 %R ON ANk Q) 1K | ¥gu) yHIgad yRU| Ale
Py, @ NvadeO¥ | OBTYadH PRIDINGI U)) OR80 6| } R bel N0 @4

37 Banjamin Cordozo: The Nature of the Judicial Process, Yale UniversityiRtgsg/www.questia.com/read/11219210/tatureof-the-
judicial-procesg84-84]

% McCulloch v Maryland 17 US 316 (1819). It was a case wherenumerated power specifically gave Congress the power to creat/* a
bank. In this case, the Court said that Congress did have the power to create the Bank. According to Marshall CJ tlvelfEmiéntes,
borrow money, and raise and support armies amibsdied with the Congreskl 415

% 1d 407

49 | O PU; bEOR



c f-

cg

T3 7 Uo %kR AR, dibzil 108 PO R% 1T /d) ¢ W Wb+ ¢
Ndl )} RxREgOU IREHR %y T DYy SR OB ABiIAD, 1 ) OPROW § Rx32 0

DGOy Wps OiNeA] RyFi PRIDINU| g x¥ay PYydeOys @Ry de0¥s | B JRE0R¢ Uyl
Higud Aley R GeN ¢ iApsi TR eA]

ARy wp@EN ORk PON i+ RG RN j+ PO} @ PRGJAI 1+ b)ORYs exjx¥ay
G B¢ Ul xi RYxU)| R@yay AN OO T3 A xb yi Ui U] BNk 37800 CR <) ¥ui
0810 xp RYxOy T¥U QiefUidul e %i xj5) OUi1 PONI j+ PO} @ PROFAT 34
x18) Ri] xR QAQE POAG 6 Al UjRl + byORY: PRA 1+ b)ORY bRyl k) ¥axO
RN PCN| RBi] U0 34U¢ BE OU#% byOc d MN@fU UpN gxUA JOE AT pui+ gex
g<UH U RY @} & OGE Wesx ARNGel ;) ON xbU)| ¥BN YARBZO0, WNael g |
8 o%i+ POA RIOD Tyudvey RO OE z Oy)d RgbiR ¥yd O0#%U|z o @ O
PO ORiNRO@H xT T ki OA NQU PRIDINU| POsTY4@a RO BAUAT Y| %i
yedx AlepPOip+ POUD G 1 3 @A jOB30 pOAYE H jJON ANNPEGgO Adbsi RBy
POl 1+ POV § @ PROJAT % PRIDINPGIT Ok RI¥yp AGNTRIOY PO %4l B¢ RR]|
TReAd O § xy Agsi A] y i ) Ulx4bR DAG) 13)0d PO z &Obyi  ARKRRN
ReA]

Ol QN pRDINU| ¥y N8R% diDdy POINI j+ YRRz POIN pahl 11 ) Y& TxiAG
RO RN i y Obyd JAT Opexi Uy Higua Advsi A] PONI ) O RG o% y Yaiay
ROO Byd j RRh R % Ro ONI Uy DYa@s PON Oexi 1+ TxiA () } OOAU)|
y #HOd %) :@ONIAY x1 ) & Uex+ %0Aig U WNH A QRN gfx U TxiAN @¢ d
URR h&aTiebiBN AAk y ¥y | Ox ORI JU| Ael¥i Oliik z Byar bGR + bR Y4
Bipxi Uy OnE+ T1 1+ Qa8+ UT + Ayl + DOxz 0 %i z DYy %R Bwi Uy bk BR|
by Oel AU yHIG.D AAXD OU#I08 z W w+ b)OIRYs @ byl % 200 Y|
POl JOUY POAY H )N ANNYRY AAk bOH QW% POAY T 1gOxxQixbONI |
NOggx R U| AGINGy ORE0CH xEjNpay Ox Opexi jR¢ v ANE ANNFDN 68110 Aji + A +
U1 xUt+ AeOvi Ok } 6OR Uy exb¥i z D)y 1)0d AGN| Rv: AH | y biel 103
z D), YiNBAYyUEY: AN, NA@KiP OB Rl POAG xR R @sy xi Cx1i
pd+} Apr AIRNI+POCk z & 0@ RN PCANh PO 34 y1 xQixpONi j G5 |y Uk
OF N Ri@AORHHI 681 1+ T dz+ @ PE i ¢ iR AH ) yRH 1ol @ o y DY @i
} OOAG POy BRI PONI } @ R RN 3 AAXAT xy RO TUT N4 T Ryx¥ai
ONj| y Ch@ bREAH eA+y O@Ru PRIDING } gUR I PONI 134 vy DYa@si bel O } Ny
OcA NN

© RORNx % O3 @ OR-x; @ ROCg RARwdEabhf R Fakl azod iFAORGO| 1 +

50 | Ok bU; b

EOR

aol



The Authors [of the Bill of Rights] intended to include all men but they did not intend to
declare all men equal in all respects. They did not mean to say all were equal in color| size,
intellect, moral developments, or social capacity. They define wighatole distinctness in

what respects they did consider all men created equalu al wi t h fAcerteéein i
among which are |ife, l'iberty, and the| pur
meant. They did not mean to assert the olwiantruth that all were actually equal enjoying

that equality, or yet that they were about to confer it immediately upon théactthey had

no power to confer such a boon. They meant simply to declare the right, so that enforc:ment

of it might follow as fast asircumstances should perfiit
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y ¥ar ORING FHigaa ANNDy Wz @ § TR ARBG INRE TxiA Ogrpat A OO | ¥4 AJRw
Pi 3 pfl  RENF z OFk% ReA] OFH R ARG, PON yOp@ @ R3% 1 1))
HOl &3 1 R¢ % Aix} OOA Ry D¥y@ Tex Ol % } ghk Ri] xPU)| gFibA TR
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Equality includes the full and equal enjoyment of all rights and freedoms. To promote the

achievement of equality legislative and other measures designed to protect or advence
persons or categories of persons, disadvantaged by unfair discrimination may & taken
d - rFi pRIOIN ORk pyygedy, RO % ¢<OH u Y gfk ON PONI 3 Tyio
'achievement of equality) RNgRi] =gl xi ¥4 TRI yR Y% PRDINO, AH i
FODRAI GR 0¥ ABH 1 @ PRIDINQE Tex)00 PN XA R¥+ UAXT HII 681 1+
PONI j+ by, R +pOUUd j} + PROy ¥ Al y %y POy RA% ex) x b
OGOy y 1 XAl xxd gxUH jR¢ U xT A O @111 Ky Uy yFOgaD Al ebOINI 34
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d - PON; @ RY RN 3 OT xAy, TAj+DOxUT bO 3y z DAy AGN RY OE
OR POA% H )N Rl x6 PONI; @ RG BN} AH ) D)@ JU| POAG UH RV,
PO 7 TOI BN AT 8N ON| xd UT xRRAN y @yd j & OBARh p&BINUY UT x
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“ The Collected Works of Abraham Lincoln, Vol.lI, at 450 (1953) cited in Surya Dhungel, Bipin Adhikari, BP

Bhandari and Chris Murgatroyd, COMMENTARY ON THE NEPALESE CONSTITUTION, Kathmandu 1998 at p

105.

2R NFxRBi P+ O3 0f@; 0O @B €COd RUO- % NoRN i7) exyx OesypUx bpO|I 1| - %y -
TPy NOGesd i1y O-0-b- pPO|T N|-%y-0- a_eb ?N-Nw- ffcc OG- hha: E| ¥
pOl i Npa-#d- ®N- Nw- fhe' OG- dcd: @y Ales Tpyi OLE|lU RUO- Tby NOesd i
Tgff]

* The Constitution of the Republic of South Africa, 1996, §9(2).
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members of communities based on forms of social stratification such as caste and analogous systems of inherited stailify which
impair their equal enjoyment of humaghts, . . .
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" See generally, TAKIS FOTOPOULOS, TOWARDS AN INCLUSINZEEMOCRACY: The Crisis of the Growth Economy and the Neec

for a Liberatory Project (Cassel, 1997)

“Fotopolus terms inclusive democracy as a | i ber at mrtogay'preatty. efct .
And today's reality is summed up by an unprecedented crisis of the “growth economy’, a crisis which esgciétadltealms (political,
economic, social, cultural) as well as thecietyNature relationship. Furthermore, a liberatory project is not a utopia, if it expressesfihe
discontent of significant sociakctors and their, explicit or implicit, contestiofgexisting society. Today, the main political, economic and

soci al institutions on which the present concentration of [power
" To these aspect Fotopoulus writes: ATo my mind, t heicdand efpsi on

'social' realms is an indispensable element of an inclusive democracy. We may therefore distinguish between foas mwiitetgpcracy
that constitute the fundamental elements of an inclusive democracy: political, economic, ecological and 'democracyidhréensoc
Political, economic and democracy in the social realm may be defined, briefly, as the institutioratdria that aims at the equal
distribution of political, economic and social power respectively; in other words, as the system which aims at theediffeiciat®n of
the domination of human being over human being. Correspondingly, we may define @dalegiocracy as the institutional framework
that aims at the elimination of any human attempt to dominate the natural world; in other words, as the system whichirztipgsatie
humans and nature-60 Supra note 1 at p 205
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